Milletlerarasi Tahkimin Yasal Cercevesi

Legal framework of international
commercial arbitration




DEVELOPMENT OF ICA'
(MTT'NIiN GELi§iM SURECI)

London Court of International Arbitration (Londra Milletlerarasi Tahkim Mahkemesi) (1892)

International Chamber of Commerce, Court of International Arbitration (Milletlerarasi Ticaret Odasi, Milletlerarasi Tahkim
Mahkemesi) (1921)

Geneva Protocol on Arbitration Clauses 1923 (Tahkim Sartlan Hakkinda Cenevre ProtokolU)
American Arbitration Association 1925 (Amerikan Tahkim Dernegi)
The Geneva Convention of 1927 (1927 Tarihli Cenevre Anlasmasi)

éOsHozliron 1952)3 tarihli Yabanci Hakem Kararlarinin Taninmasi ve icrasi Konvansiyonu (New York Sézlesmesi) (8 Mayis 1991ve
731 s.lr Kanun

21 Nisan 1961 tarihli Avrupa Milletlerarasi Tahkim (Cenevre) Konvansiyonu (8 Mayis 1991ve 3730 s.l Kanun)
14 Ekim 1966 Yatinm Uyusmazliklarinin C6zGmUne Dair Uluslararasi Sézlesme (ICSID Sézlesmesi) (27.05.1998 VE 3460 s.li Kanun)

|L<Jni1ed Nations Commission on International Trade Law (UNCITRAL) 1966 Birlesmis Milletler Milletlerarasi Ticaret Hukuku
omisyonu

UNCITRAL Arbitration Rules 1976 (UNCITRAL Tahkim Kurallari) (En son 2010)
UNCITRAL Model Law 1985 (UNCITRAL Model Kanunu) (En son 2006)

Yatinmlarin Karsilikli Tesviki ve Korunmasi (YKTK) Anlasmalari



SOURCES OF LAW
(HUKUKSAL KAYNAKLARI)

» |nternational conventions (Uluslararasi Anlasmalar)

» 1958 New York Convention (149 states are parties to the NYC)

» 1961 European Convention

» 1965 Washington Convention

» 1975 Panama Convention

»  Bilateral Investment Treaties (BITs) and Regional Investment Agreements(RIAS)
» ~ Curial law and the role of the UNCITRAL Model Law (currently around 85 states have legislation based on the UNCITRAL Model Law)
=  Trans-national principles and lex mercatoria? (Ulusal Ustu ilkeler ve Ortagag Ticaret Hukuku Prensipleri)

=  Arbitration rules chosen by the parties (Taraflarin Sectigi Tahkim Kurallar)

- International ‘soft’ law (Milletlerarasi Dizenlemeler)
=  Model laws
» |BA Guidelines on Conflicts of Interest in Intfernational Arbitration
»  |BA Rules on the Taking of Evidence in International Arbitration
»  |BA Rules on Party Representation in International Arbitration
= Precedents (igtihatlar)
= national case law

»  Arbitral awards



APPLICABLE LAWS
(UYGULANABILIR HUKUK KURALLARI)

= | aw applicable to the substantive agreement (proper law of the contract)

» | aw applicable to the arbitration agreement
» | aw applicable to the capacity of the parties

» Procedural law of the arbiftration, curial law or lex arbitri

» distinguish carefully between the national law and the contractuadl rules governing the
procedure.

» | aw of the State of enforcement

» Note, finally, that the applicable laws may depend on whether the arbitration is
considered domestic, international, foreign and/or whether it is considered
commercial or non commercial from the viewpoint of a given legal
system/framework.




GENEL BILGI (ULUSAL TAHKIM)

» Tahkim: Haokem tayin etme. Bir meselenin hallini hakeme havale etme.

» jslam Hukukunda tahkim muUessesi genel yarginin bir dali olarak kabul
edilmistir.

» 1850 tarihli Kanunname-i Ticaret m. 40-52

» 1861 Ticaret UsUlU Muhakemesine Ait Nizamname

» 1864 Ticareti Bahriye Kanunu m. 176.

» Osmanli Devletinin ilk Medeni Kanunu Mecelle m. 1790 m.1847

» Muhakematl Hukukiye Kanunu (1789)



GENEL BILGI (ULUSAL TAHKIM)

» 1086 sayil Hukuk Usulu Muhakemeleri Kanunu (04.07.1921) 8. Bab: Tahkim
mM.516-536

» 4100 sayih Hukuk Muhakemeleri Kanunu (01.10.2011) 11. Kisim: Tahkim
mM.407-444




GENEL BILGI (MILLETLERARASI TAHKIM)

» Ulusal (ic) Tahkim vs. Milletlerarasi Tahkim

» Milletlerarasi Ticaret Odasi: Milletlerarasi is iliskilerimden dogan
uyusmazliklarnn tahkim yoluyla halli.

= Bir fahkimin milletlerarasi karakter tasidigi, ancak tahkim prosedlrinin
yabanci bir hukuk nizami ile iliskili oldugunu gosteren bazi unsurlar icermesi
halinde sdylenebilir.




TURK HUKUKUNDA MILLETLERARASI
TAHKIMIN DUZENLENMESI

» 10 Haziran 1958 tarihli Yabanci Hakem Kararlarinin Taninmasi ve icrasi
Konvansiyonu (New York Sozlesmesi) (8 Mayis 19921ve 3731 s.l Kanun)

» 2] Nisan 1961 tarihli Avrupa Milletlerarasi Tahkim (Cenevre) Konvansiyonu (8
Mayis 1991ve 3730 s.l Kanun)

®» 14 Ekim 1966 Yatinm Uyusmazliklarinin CozOmUne Dair Uluslararasi Sozlesme
(ICSID Sozlesmesi) (27.05.1998 VE 3460 s.ll Kanun)

» Yatinmlann Karsilikli Tesviki ve Korunmasi (YKTK) Anlasmalari



TURK HUKUKUNDA MILLETLERARASI
TAHKIMIN DUZENLENMESI

= 4486 Sayil Milletlerarasi Tahkim Kanununun Yirirlige Girmesinden Onceki
Safha

» 14.08.1999 tarih ve 4446 s. Kanunla yapilan Anayasa degisikligi: T.C.
ANAYASASIm. 125

“Kamu hizmetleriile ilgili imtiyaz sartlasma ve sdézlesmelerinde bunlardan
dogan uyusmazliklarin milli veya milletlerarasi tahkim yoluyla ¢6zulmesi
dngorulebilir. Milletlerarasi tahkime ancak yabancilik unsuru tasiyan
uyusmazliklar icin gidilebilir.”’

» 4486 Sayil Milletlerarasi Tahkim Kanununun Yururluge Girmesinden Sonraki
Safha



MILLETLERARASI TAHKIM KANUNA GORE
CEREYAN EDEN TAHKIM

» Kanunun Amaci MTK m.1 (1)

» Milletlerarasi Tahkime iliskin usul ve esaslar dizenlemekdir.

= Kanunun Uygulama Alanit MTK m. 1(2), UNCITRAL Model Law m. 1 Isvicre Kanunu
m. 176

» Yabancilik unsuru tasiyan ve tahkim yerinin Turkiye olarak belirlendigi uyusmazhkiar

Bir uyusmazlik hangi hallerde yabancilik unsuru tastyor sayilir ve BU DURUMDA TAHKIM
MILLETLERARASI NITELIK KAZANIR: MTK 2, HMK 407

1. Taraflannin yerlesim yeri veya olagan oturma yerinin ya da isyerlerinin
a) ayrn devletlerde bulunmasi.
b) tahkim yerinden baska bir devlette bulunmasi

c) Asll sézlesmeden dogan yUkUmlUlUklerin dnemli bir bdlUmUnUn ifa edilecedi yerden veya
uyusmazlik konusunun en cok baglantil oldugu yerden baska bir devlette bulunmasi.



MILLETLERARASI TAHKIM KANUNA GORE
CEREYAN EDEN TAHKIM

Bir uyusmazlhk hangi hallerde yabancilik unsuru tasiyor sayilir ve BU DURUMDA
TAHKIM MILLETLERARASI NITELIK KAZANIR: MTK 2, HMK 407

2. Yabanci sermaye getirilmis veya yabancli sermaye saglanmasi amaci ile
kredi ve/veya teminat sdzlesmeleri yapiimasinin gerekmis olmasi

3. Asll sdzlesme veya hukuki iliskinin bir Ulkeden digerine sermaye veya mal
gecisini gerceklestirmesi

4. Milletlerarasi Tahkim Kanunu hukUmlerinin uygulanmasinin taraflarca veya
hakemlerce secilmis olmasi

5. Tahkim yerinin TUrkiye disinda bulunmassi halinde Milletlerarasi Tahkim
Kanunun mahkemede tahkim itirazi ve anlasmasi hakkindaki 5. m.si ile ihtiyati
tedbir ve ihtiyati hacze dair 6.m.si hukumleri uygulanir.



KANUNUN UYGULAMA ALANI DISINDA
KALAN UYUSMAZLIKLAR

1. Turkiye’de Bulunan Tasinmaz Mallar Uzerindeki Ayni Haklara iliskin
Uyusmazhklar MTK m. T (IV) Uygulama Alani HMK m. 408 Tahkime Elverislilik

2. Halli iki Tarafin iradesine Tabi Olmayan Uyusmazliklar MTK m. 1 (IV) HMK m.
408

3. Sakh Tutulan HUkUmler MTK m. 1 (V)




MILLETLERARASI TAHKIM KANUNUNUN
ZAMAN [TIBARIYLE UYGULANMASI

=» MTK m. 18 Bu kanun yayinlandigi tarinte yururlige girer.

» Kanun 26.06.2001 tarihinde kabul edilmis ve Resmi Gazetenin 05.07.2001
gun ve 24453 s.l nUshasinda yayinlanarak yururloge girmistir.

» Kanunda Intikal HOkUmleri yoktur.

» MTK'nin uyusmazliklar hakkinda vygulanacagini goz 6nunde tutarsak asil
sozlesmeye konulmus bir tahkim sarti, bu sdzlesmeden bir uyusmazlik
dogmadigi sUrece isler(OPERATIVE) hale gelmez.

» Tahkime konu teskil eden uyusmazlik ile bu uyusmazhgin kendisinden neset
ettigi maddi hukuk-borclar hukuku iliskisi tamamen birbirinden farkli
hususlardir.



INTERNATIONAL (MILLETLERARASI)

Certain legal systems distinguish between domestic and international arbitration
UNCITRAL Model Law, Art 1(3), MTK m. 2 Yabancilik Unsuru
(3) An arbitration is international if:

(a) the parties to an arbitration agreement have, at the fime of the conclusion of that
agreement, their places of business in different States; or

(b) one of the following places is situated outside the State in which the parties have their
places of business:

(i) the place of arbitration if determined in, or pursuant to, the arbitration agreement;

(i) any place where a substantial part of the obligations of the commercial relationship is to
be perf?rg\ed or the place with which the subject-matter of the dispute is most closely
connected; or

(c) the parties have expressly agreed that the subject matter of the arbitration agreement
relates to more than one country.

(4) For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of business is that which has the
closest relationship to the arbitration agreement;

(b) if a party does not have a place of business, reference is to be made to his habitual
residence.




INTERNATIONAL (MILLETLERARASI)

Swiss Private International Law Act (PILA)
Article 176 Field of application; seat of the Arbitral Tribunal

1 The provisions of this chapter shall apply to all arbitrations if the seat of the Arbitral Tribunal
is in Switzerland and if, at the time of the conclusion of the arbitration agreement, at least

one of the parties had neither its domicile nor its habitual residence in Switzerland.

2 The provisions in this chapter shall not apply where the parties have agreed in writing that
the provisions of this chapter are excluded and that the cantonal provisions on arbitration
should apply exclusively.

3 The seat of the Arbitral Tribunal shall be determined by the parties, or the arbitral institution
designated by them, or, failing both, by the arbitrators.

French New Code of Civil Procedure (NCCP)

Article 1504 International Arbitration

An arbitration is infernational when international trade interests are at stake.



INTERNATIONAL (MILLETLERARASI)

Milletlerarasi Tahkim Kanunu m. 2 Yabancilik Unsuru

Asagidaki hdllerden herhangi birinin varligl, uyusmazligin yabancilik unsuru fasidigini
gosterir ve bu durumda tahkim, milletlerarasi nitelik kazanir.

1. Tahkim anlasmasinin taraflannin yerlesim yeri veya olagan oturma yerinin ya da
isyerlerinin ayr devletlerde bulunmasi.

2. Taraflann yerlesim yeri veya olagan oturma yerinin ya da isyerlerinin;

a) Tahkim anlasmasinda belirtilen veya bu anlasmaya dayanarak tespit edilen
hallerde tahkim yerinden,

b) Asil sdzlesmeden dogan yukUmlUlUklerin dnemli bir bolumUnun ifa edilecegi
yerden veya uyusmazlik konusunun en ¢cok baglantil oldugu yerden,

Baska bir devlette bulunmasi.

3. Tahkim anlasmasinin dayanagini olusturan asil sdzlesmeye taraf olan sirket
ortaklanndan en az birinin yabancl sermayeyi tesvik mevzuatina gore yabanci
sermaye gefirmis olmasi veya bu sozlesmenin uygulanabilmesi icin yurt disindan
sermaye saglanmasi amaciyla kredi ve/veya guvence sdzlesmeleri yapimasinin
gerekli olmasi.

4. Tahkim anlasmasinin dayanagini olusturan asil sézlesme veya hukuki iliskinin, bir
Ulkeden digerine sermaye veya mal gecisini gerceklestirmesi.



INTERNATIONAL (MILLETLERARASI)

NYC, Art I: award made in the territory of a State other than the State where
enforcement is sought or award considered non domestic in the State where
enforcement is sought

NYC, m. 1 icrasi istenen devletten baska bir devlet topraginda verilen hakem
kararlannin icrasina veya_icrasi istenen devlette milll_sayimayan hakem
kararlan hakkinda uygulanir.

» What is an award made in the territory of a foreign State?
» Whatis a ‘non-domestic award’'? When does Art Il apply?

NYC, m. 2 Akit devletlerden her biri, taraflann akte dayanan veya akdi
olmayan, belli bir hukuk minasebetinden aralarinda dogmus veya ileride
dogabilecek, hakemlik yolu ile hallediimesi mumkin bir konu ile ilgili
uyusmazliklarn tamamini veya bir kismini hakeme hallettirmek Uzere birbirine
karsi taahhUde girismelerine dair yazil anlasmalarnni muteber addeder.

e AA%6, ss 2(1) and 3 distinguish between domestic and foreign arbitration
based on where the seat is located.

e However, there are different approaches, e.g. US federal law



INTERNATIONAL: US Law / ABD Hukuku

9USC§1

Section 1. "Maritime fransactions" and "commerce" defined; exceptions to
operation of title

"Maritime transaction”, as herein defined, means charter parties, bills of lading
of water carriers, agreements relating to wharfage, supplies furnished vessels
or repairs to vessels, collisions, or any other matters in foreign commerce
which, if the subject of controversy, would be embraced within admiralty
jurisdiction; "commerce”, as herein defined, means commerce among the
several States or with foreign nations, or in any Territory of the United States or
in the District of Columbia, or between any such Territory and another, or
between any such Territory and any State or foreign nation, or between the
District of Columbia and any State or Territory or foreign nation, but nothing
herein contained shall apply to contracts of employment of seamen, railroad
employees, or any other class of workers engaged in foreign or interstate
commerce.



INTERNATIONAL: US Law / ABD Hukuku

9 USC § 2

Validity, imrevocability, and enforcement of agreements to arbitrate

A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writing to submit to
arbitration an existing controversy arising out of such a contract, tfransaction,
or refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.




INTERNATIONAL: US Law / ABD Hukuku

9 USC §§ 201 and 202

Enforcement of Convention

The Convention on the Recognition and Enforcement of Foreign Arbiiral
Awards of June 10, 1958, shall be enforced in United States courts in
accordance with this chapter.

Agreement or award falling under the Convention

An arbitration agreement or arbitral award arising out of a legal relationship,
whether contractual or not, which is considered as commercial, including a
transaction, contract, or agreement described in section 1 of this title, falls
under the Convention. An agreement or award arising out of such a
relationship which is entirely between citizens of the United States shall be
deemed not to fall under the Convention unless that relationship involves
property located abroad, envisages performance or enforcement abroad, or
has some other reasonable relation with one or more foreign states. For the
purpose of this section a corporation is a citizen of the United States if it is
incorporated or has its principal place of business in the United States.



INTERNATIONAL: US LAW / ABD HUKUKU

Jacada (Europe), Lid v International Marketing Strategies, Inc 401 F 3d
701(2005)

Jacada (Europe), Ltd. and International Marketing Strategies (“IMS”) entered
info a distributorship agreement containing an arbitration clause which
provided for the settlement of the disputes under the Rules of the American
Arbitration Association (*AAA Rules”). The Arbitral Tribunal rendered an award
in favor of IMS. Jacada filed an action to vacate the arbitration award while
IMS filed an action to enforce the award in the United States District Court for
the Western District of Michigan. The District Court upheld the award and held
that the arbitration fell under the NYC. Jacada appealed.

The United States Court of Appeals for the Second Circuit affirmed the
judgment of the District Court. The Court first held that the award fell under the
second sentence of Article I({1) NYC as “an award not considered as
domestic” in the United States, since the contract envisaged performance
exclusively overseas, specifically in Europe, the Middle East, and Africa.



INTERNATIONAL: US Law / ABD Hukuku

Bergsen v Joseph Muller Corp 710 F 2d 929 (2nd Cir, 1983)
— arbitration held in New York between foreign entities

— Ship owners Bergsen, a Norwegian company, and defendant Joseph Muller
Corp, a Swiss company, entered into charter-parties providing for arbitration in
New York

— Bergsen obtained an award in its favour and sought to enforce it in New York
under 9 USC s 207

— Court held that: (a) Art | of the NYC applies to awards not considered
domestic; (b) 2 USC § 202 provides that ‘an agreement or award ... which is
entirely between citizens of the US shall be deemed not to fall under the
Convention unless that relationship involves property located abroad,
envisages performance or enforcement abroad, or has some other
reasonable relation with one or more foreign states’; (c) award in question did
not fall under the exception and was therefore a Convention award.



COMMERCIAL (TICARI)

Commercial reservation under the NYC, Art I(3), expressly referring to disputes considered
‘commercial’ under the domestic law of the State concerned.

NYC 1(3) isbu sdézlesmeyi imzalayan ve onaylayan her devlet sézlesmenin uygulanmasini akdi
ve akdi olmayan hukuki munasebetlerden dogan uyusmazliklar arasinda kendi milli kanununa
nazaran sadece ticari mahiyette sayillanlara hasredecegini beyan edebilir.

Scope of application of the UNCITRAL Model law Article 1 (1)

This Law applies to international commercial(fn2) arbitration, subject to any agreement in
force between this State and any other State or States.

- footnote no 2: ‘The term “commercial” should be given a wide interpretation so as to cover
matters arising from all relationships of a commercial nature, whether contractual or not.
Relationships of a commercial nature include, but are not limited to, the following
transactions: any trade ftransaction for the supply or exchange of goods or services;
distribution agreement; commercial representation or agency; factoring; leasing; construction
of works; consulting; engineering; licensing; investment; financing; banking; insurance;
exploitation agreement or concession; joint venture and other forms of industrial or business
cooperation; carriage of goods or passengers by air, seq, rail or road’

The meaning of ‘commercial’: broad and narrow interpretations coexist and may determine
whether the UNCITRAL Model Law and/or the New York Convention applies in borderline
cases, including sale of domestic property, employment, and consumer contracts



COMMERCIAL: US LAW / ABD Hukuku

Bautista v Star Cruises 396 F3d 1289 (11th Cir 2005)

Six seamen died and four were injured as a result of an explosion on a cruise ship in
the port of Miami. The seamen’s employment contracts had an arbitration clause
for arbitration in the Philippines. The seamen sued in the courts of Florida. The district
court dcompelled arbitration. The Court of Appeals affrmed on the following
grounds:

— strong presumption in favour of validity of arbitration agreement

— “Iincluding” referred to section 1 does not compel the court to read section 1 into
section 202

— section 208: the provisions of Chapter 1 apply to Chapter Il fo the extent that they
do not conflict with provisions of Chapter 2

— does the seamen exception in Chapter 1 conflict with any provision of Chapter
22 Answer: yes, because the Chapter 2 definition of commercial is broad and,
therefore, it conflicts with section 1 which exempts specific contracts which would
be commercial other than because of the exemption

— the purpose of the implementation of the Convention was to encourage the
recognition and enforcement of commercial arbitration agreements and to rule
out the application of parochial rules or policies.



INSTITUTIONAL (KURUMSAL) v. AD HOC
ARBITRATION (TAHKIM)

e Difference between ad hoc and institutional arbitrations

 What are the advantages and disadvantages of institutional and ad hoc
arbifratione

e How to choose between different institutional rules?e

 Natfure and function of arbitration and ADR rulese




INSTITUTIONAL (KURUMSAL) v. AD HOC
ARBITRATION (TAHKIM)

I@@ International Court of Arbitration of the International
Chamber of Commerce

¢4
LC |A The London Court of International Arbitration

hititt el iod ADR warl B e

The United Nations Commission on International
Trade Law UNCITRAL Arbitration Rules

Institutional vs. Ad Hoc Arrbitration
K12




How to choose between different
institutional rules?

American
Arbitration
Association

Arbifratfion Institute
Stockholm Chamber
Commerce

London Maritime
Arbitrator's Association

The German Institute
Arbitration



ARBITRATION AGREEMENT
TAHKIM ANLASMASI




